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)

Telecommunic~tions Services
InsideWi:tlng

REPLY COMKENIS OF THE NEW YORK STATE
D~PARTMENT OF puBLIC SERVICE

Introduction and Summa.ry

The New York State Oepartment of PUblic service

(MNYSDPSU) sUbmits these comments in reply to comments filed in

ea.'ch of tl1eabove-referenced proceedings regarding telephone and

cable insf,d:e wiring rules and policies. NYSDPS has consolidated

its replycollnrteJ1ts in recognition of the current demands on the

Federal Communications commissionfs (IICommission fl ) resources and

certain common issues in these proceedings relative to the

provislonof video programming to tenants in multiple dwelling

units (ffMOlis n ).

The NYSDPS reply comments cover three areas. First, we

enddrse th"comments that support the establishment of parity

betWeen t,.elephone and cable inside wiring rules, and recoIllInend

·that·cust~m~~s determine the demarcation location where



practicable. Second, we support the comments that suqqest thAt

the Commission allow the states to retain thai r ;mt:hnrity OVQr

themainten~nce of simple t~1ephnn~ ;n~;dp. wir~ and that

recoqni~e the importAnce of qtat~/f~d.ral cooperation durin~ the

tran.sitionto A h"'mHiband joint video/telephony 'mvironment.

ll'inAlly, in respons. to the various comments on in~idc wire

re9ulationli ~or MOUs, the NYSDPS agrees with thocc COmlll.enta that

oppose the inclusion of common loop-through inoide wiring in an

MOD within the cablQ home wirinq rulc~, dioaqrees with tho5e

comments that would have the Commioaion preempt atate right of

aocess.1I'tatti't.8 and oupport.o efforts by the Commission to

prohibit. a'l~multiohannol video progra:m:ming di:stributors from

en.ter±riq into QKolucdvc ant.i-competitive agreements with the

owners of MOO's.

The Conunission l.-eceiv~d COlluuent8 Ull wh~Lh~.r; it should

establish parity for all wireline r.:.:UlIWlwlll.::<:sLlon~ network.s,

1.-e9ardleas of wllethe.(" they provide cable or telephony services or

lJol-h.

TWo,!un<1amental issues defining parity are: cOllpara.ble

opportunity ~or consumer ownership ot inside wire and common

demarcation guidelines. In general, we support both ot these

conceptS as .~ney maximize consumer options and level the

competit.ive playing rield.
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with respect to consumer ownership of cable inside

wire.., the NYSDPS favors New Jersey' s 1 initial approach which

woulapermit, but not require, exist:ing subscribers to own inside

wiril1C}. Wea9ree that any mandatory transfer of ownership may

confuae ana inconvenience subscribers. For example, a subscriber

may be frus~ratea to learn that there is no simple method to test

the. insidecwire for troubles. In contrast with telephone inside

wire the telephone is portable and the standard jack arrangements

create a modular system that is easily tested.

In addition, any transfer of ownership implicates the

Cammissiorits rate regulations, particularly, the terms and

conditions applicable to the maintenance of the wiring by the

cable operat.or. Under existing rules, if the operator owns the

home wiring, the rates chargeable to subscribers for maintenance

and repair are sUbject to regulation based on the company's costs

and a reasC)~ble profit. Where the subscriber owns the wiring,

the operator's obligation to provide service and ~erms thereof

and the sUbsoriber's rights are less clear. Given the lack of a

developed, 'oompetitive market for the installation and

ma'intenande of cable home wiring, it is important that ~he

Comm.iasionelarify the maintenance responsibilities of the cable

operator and. the rights of subscribers. We also believe that the

conimissiorlshoul.d consider and clarify the impact of the rate

1 :, .cQut)nt& of the State Qf New Jersey Board of Public
utili:"t~., 'es, Docket No. 95-184, pg. 15.
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deregulation provisions of the Telecommunications Act of 1996

(nTelaom Act of 1996") on cable home wiring issues.

At this juncture there is no overall compelling need to

change the current cable arrangements except to ensure that

customers have an option to own their wiring with known

consequences,and may freely use the wiring, where suitable, to

receive services from other providers. Offering the customer

t:h:ese options, regardless of the technology, establishes parity

at the appropriate level. Details on other aspects of cable

inside wtre ownership may vary due to technology or historical

development, but, as technology converges, the guidelines for

ins1dewire should evolve to the model used for telephony in

order to maximize consumer options and establish parity.

The NYSDPS agrees with the commen~s of the California

and N$W Jersey state Commissions that may be merit in coterminous

delllarcatidn points. However, we believe that customers should

have the option of choosing the demarcation point for cable and

telephony wire, to the extent technically feasible.

II. DU.IRegulation

The Commission seeks comments on whether it may be

necessary to harmonize cable and telephone regulation as the

technoloqi..s necessary to provide each service converge. We

.agree with C'alifornia r s comments that a harmonious federal/state

regulatorY structure is the optimum model for providing a level

playing field as competition develops in the cable and telephone
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industries;' however, there are no policy reasons for changing

substantially the existing framework for the dual regulation of

cable or tel.phony at this time. Until competition develops in

the market for cable home wirinqr franchisinq authorities should

continue· to play an important role in administering Commission

rate regulation concerning equipment, technical standards and

safety standards concerning signal leakage and generally in

ensurinq that subscribers are informed of their options

concerning wiring. There is also no reason to alter the existing

framework for the requlation of simple telephone inside wire. In

protection·for the mos;t vuln~rablt;> customers.

As the California Commission statQd in its initial

COlUl\ents~

It •• notwithstanding the technological
advances enabling telephone and cable
ao~iooQ to co oarriod ovor the ~am. wir.,
the dual requlatory system mandated by
C~riq,ress should r~ain intact. Thoro aro
w~ys of accommodating changes in technology
w~thout contraveninq Congressional intent
th,t there should be a dual system of
r.<Julation for wire oommunioationc."

Moreover, as ~ ~tter of la.w, there i3 no reaoon that

the dual j.uriadictional tramework mu:st necessarily cha.nge Q,3 the

techJlologi~& used to deliver cable television and telephone

services converge. It 18 New York's view that Congress continues

2 CalMtnt,. of the People of the state of California and the
Pub11p·Ptilitifj. CQlDlJli••ioD of the State of California on the
Notic."Q"fptOpQsed Rulemaking, CC Docket No. 95-184.
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to reaffirm the 1934 Act's division of state and federal

autho:z::ity even as advances in te~hnoloqy make possible the

provision of video and telephony over the same facilities.

Furthermore, the Commission may not in this rulemakinq

conclude that continued state requlation of tele);)hone inside

wiring shoul'cl be preempted because of tlconflicts" that may arise

in the fut.,ure. (~, 4JI 56) The court, in Cali(gt"pia y. FCC,

905 F.2d 1217, "41 (qth Cir. 1QQO), made clear ~hat it is not

~nouqhto justify a preemption (l't'np-r on t:hp- grounds th~t state

r4l9ulationwould frustratE> l.ljitimat'.~ Ct:'Jmlll;.qA i 01"1 goal R I but

rather tha't; abs.nt pr••lDption s;tate action would n"oate fP.'dp.!rl'\'

polioy. In this instance, the Commission is asking parties to

spec~late on what could possibly occur in the fut~r~1 and

aocordifig:to ehe California Court the conunifi:Qion would bear the

burd.en of ju;atifying any preemption order by domonst.rating that

it i. nArrowly t.~ilorcd to preempt only such state rogulationSt as

would n$9at..$those 9'00.18. (C<:llifornia at 1243)

Therefore, until there is widespread uoc of broadband

technology to provide both video and telephony there i~ no legal

basis foe tilW Cowuission to conclude that continuing state

r~gulation ever telepbuu~ Inside wire, under Section 152(1:1) of

tne communications Act, will neYdL~ £ederal policy. In the event

thatbroa~and technology becomes widely u!:j~d to p~ovide

telephony and cable, there would still ne; 1.>d.~:>ic Lor preemption.

This result. is cons1stent with the Tt;!ll.,;U!ll Act or 1996 whel.-e

congress dia hot see tit to alter the ju.rltiulutional demarcel,tion
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between intrastate and interstate services, except to a very

limited extent, even though it knew full well that broadband

technology could be used for video and telephone. New York's

continuinq light requlation of telephone wirinq in no way stands

as an obstacle to the fulfillment of leqitimate federal goals.

If anything. state regulation serves to ensure that competitors

are able to- fairly compete and that consumers are adequately

informed andp-rotected during this transition period.

III. "pItUal, Dyel1inq J]nitl

Tn Oock@t No. q?-?~O, the Commission seeks comment on a

p~opoca:l '-'1:0 'allow a buildinl) own",r tn pl1rf:!h",~p' 1 nop-t.h'rn"qh

wirin9 in the limited situation Whltr9 all subscril:'u.?rs in 1'\

multiple-dwelling unit building want' to ~wit,ch tn "" nPow Rp.rvicF!

providQ'r. tt (FNPI'3!, ! 40) In crd4>r to rllPach t-h;c; rp.~\11t: it: wrmltJ

b. nec8'5!iary for the commission to d9t:@rmine 'that all

di,sit:ri.l:)\.lti~n faoilities in a building con5Lt'it,utP.l Run!=l.('!rihp.r hnmp.

wirin9 pureuaht to § ~24(i). NYSDPS a9r••g with those

comment.ers,~, TilllQ. Wamor Ca.blo, that oppose the inolusion of

common loop-through MOU inside wiring within the home wiring

rulea, even under the limi~ed circumstances de~oribod.

COMm$nters in favor of the proposal claim, in th~

lnt.e:t'ests or competition, that a landlord' ~ ownerf5h.ip of nIl

inside Wl.r1n9 It> necesscu:y to promote subscriber choice. The

cdiumi.s5:ion'hc.1s "X1'L-~sseL1 its c:oncel·n that "allowing the multiple

uw't:Jlling unit building owne); to control the wiring. • • could

arguably supWrtHiltle flUbsequent 5ub5cril;lera I wishelJ." (U. ) We
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agree with the Commission. First, it is unclear how such

multip·le, coincidental decisions could be verified. Second, the

freqaent changes in the tenant population, much less changes in

the preterericas of individual tenants over time would make it

virt~allyi'mpo.sibleto ensure that the alleqed purpose of the

proposal was being fulfilled.

In addition, the same commenters do not explain how

public policy initiatives favoring the competitive delivery of

telecommunications services will be served by divesting the cable

operator of the internal broadband distribution facilities and

the tenants o£ drop cable in these circumstances. For these

reasons, we oppose any rule that would define cable home wiring

to include loop-through wiring as if a landlord rather than each

individual tenant was a subscriber to cable service.

In Docket No. 95-184, at paragraphs 61-64 of the NPRM,

the cOllUl\ission requested oomment on a variety ot issues relative

to access by cable operators and telecommunications providers to

private property, particularly, MDUs. At least one commenter,

,Liberty Cable, has chosen to respond by urging the Commission to

preempt state right-of-access statutes for cable operators. We

strongly dfsaqree.

New York statute includes a riqht-of-access provision

for cable television systems. (Public service LAw, section 228;

formerlySx.cutive Law, section 828) In reviewing the New York

statute'" the: u. S. Supreme Court observed that it was enacted by

the New'Yo;rkState legislature "to facilitate tenant access to
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CATV." (tgretto v. Tel.prompter, 458 U.S. 419, 423 (1982))

Similar statutes have been enacted in approxinately one dozen

other state•. 3 Thev were known to Congress when it enacted the

Cable Communications Policy Act of 1994 and were not then

preempted. Nor, in two malor amendments to the Communications

Act since 1984, including the Telcom Act of 1996 (which was

enacted after the FNPRM in this proceeding was released) has

Congress ached to limit the effect of state riqht-of-access

st:atutAtr; tn any WAY_

'T'he commission should also reject proposals to preempt

st.at.. ri9'ht:-o:f..... C!(1A~F:: statutes for a nwnber of reasons. First,

as a qan.ral matt ..r, S~c~ion 6~7 nf ~hA Communications Act

anvisions dual _tate and federal regulation of cabI'.? t,=",l~vi~inn

ana state acoess statutQs aro fUlly consi~tQnt with thQ purposA.~

of Titlo VIas set forth in Section 601. Second, they a.re not

anti-eompe~itivc, partioularly, in New York stata, whGre

franchiae.sa.re non-e.xcluGivc. The oable operator obtains no

exclusive ri9ht to provide cable Gcrvioc within any MDO ana the

DuildingoWne,r ilS free to contract with others to provide an

3 Inat.l..".t one case, a state right-of-access statute has
been heldnol.. Lu violate. the firl5t amenciment claims of Q, non­
fr~nchi••dmulti-chann.l video programming distributor. (Amsat
CiPl" Ltd:, '. y•. ·CgbJ.eviaioll of connecticut Limited rQrtncrchip, 6
F~3d 867 (ad cir. 1993))
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alternative source of multiohannel video proqramming. 4 Third,

the Te1com Act of 1996 reveals a preference for facilities based

competition for video and telecommunications. (~,~, new

Sections 653 and 271(0) (1) (A» The existenoe of right-oi-access

rights for cable operators (and telephone companies) is likely to

be an important factor that furthers, rather than impedes, such

competition.

We also take this opportunity to express our agreement

with the Commission that equal access to the subscriber's home

wirinq at the demarcation point would result in the ideal
, I

competitive model and promote t.he maximum choice for each

individual subscriber. This should be the goal. We, therefore,

supportpollcy initiatives by t.he Commission to promote

opportunities 'for the competitive delivery and availability of

alternative sources of video and telecommunications services

prpvided that such initiatives are designed to achieve

competition, for subscribers, not buildings, and meaningful choice

for individual tenants, not building owners. One such initiative

that ~only t,he commission can take is to prohibit all mUltichannel

video proqramminq distributors from entering into exclusive

agreements wIth MDU building owners. 5 Such agreements have been

, I'n Dqp'ket No. 95-184, the Commission has stated that "state
and Ibcal:gbvernments are indispenSable to the regulation of cable
television and. telephone service." (NPRM, ~ 57)

5 At note 81 of the FNPRM in Docket No. 92-260, the Commission
invite.' ,cc)JDmerit on a proposal o~ Bell Atlantic that would prohibit
exclus'1ve:agrHments between cable operators and owners of MDUs.
Tha.t ,suchaqreements are inherently ant.i-competitive is obvious.
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an impediment to competition in video programming in MOUs and may

well have a similar effect with respect to telecommunications in

the future.

Conclusion

The technologies used to transport telephony and cable

sarvices are merging and both services will be offered to an

increasing number of subscribers over the same wire. We do not

be1ieve thai: any fundamental change in the dual regulatory

approAnhes'tor cable and telephony are required at this time but

we do endorse A~forts by the Commission to establish flexible

quid..lines d.silJn~d t:.o cr.eat.e parity and maximize consumer

opt: ions, for all ingide wirf:.". (inA important means of optimi z inq

consumer choice is to ban anti-comppt:.it:ive. contracts between all

multichannel video providers and Mnn building owners that prevent

t~nan~s from exaroisinq their riryht t:.o choose a service provider.

Sto~eri9ht~of-acc.ss»tatutes ~r~ ~nnsistent with this objective

'l'hat the~omm,i••ion should not iqnore the e:xistence of similar
agr.,..nt8:' .,!:?etwelln building ownere and any multichannel vid4?o
proqraDinqdistributor is equally clear.
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and should no,t. be preempted. F1na.i.J.Y 1 -cner:e J.~ UI.,I ....o::u.o .LU ... a ..

for the Commission to preempt state regulation of telephone

inside wire.

Respectfully submitted,

,NltUuzwn 0 ~/WJ
Maureen O. aelmer
General Counsel
New York state Department

of Public Service
Three Empire state Plaza
Albany, NY 12223
(51S) 474-2510

P~y B. R~in
John. L,. Grow

Of 'Couns'.l
Dated: April 16,1996

Alb~ny, New York
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